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THE DOCTRINE OF FARRELL VS. LOCKHART 

AND ITS RELATION TO OTHER RULES 

APPLICABLE TO THE LOCATION 

OF MINING CLAIMS. 

Part II. 1 

J. Conflict Area Rights of the Locator of a Valid Junior Con- 
flicting Location Where the Senior Location Becomes Forfeitable 
for Want of the Performance of the Annual Labor. 

The next situation to occupy our attention is that where the 
junior location is valid because based on a discovery within lo- 
catable public domain outside of the conflict area, but it con- 
flicts with an older valid location which thereafter becomes for- 
feitable for failure of the senior locator to perform the annual 
labor. Referring to Figure No. i again, the situation is that 
Claim No. 2 is based on a discovery at Point Y and Claim No. 
1 becomes forfeitable. If the junior locator makes a complete 
relocation of his claim, there is no doubt that under the express 
terms of the federal statute he acquires the conflict area. If in- 
stead of making a complete relocation, he simply records an 
additional or amended location certificate, the same thing doubt- 
less is true. 2 

But suppose that after the senior claim is forfeitable, the 
junior locator does nothing except to continue his junior claim 
as a valid location by the performance of annual labor on it? 
Under the express terms of the federal statute the senior locator, 
if he has not abandoned his claim, can at any time fully restore 
his original claim by resuming work on it.* But suppose that the 

^he first part of this article appeared in the preceding number of the 
Columbia Law Review, and is to be found at page 593 of the present 
volume. Figures No. 1 and No. 2, mentioned below, appear in Part 1. 

'Johnson v. Young (1893) 18 Colo. 625; Tonopah & S. L. M. Co. v. 
Tonopah M. Co. (1903) 125 Fed. 389. But if the junior location is void 
because based on a discovery in senior ground, the Colorado doctrine 
seems to be that the junior location is such a nullity that amendment of 
record will not give it validity. Sullivan v. Sharp (1905) 33 Colo. 346. 
But see dicta in Moorhead v. Erie M. & M. Co. (1908) 43 Colo. 408 and 
in Swanson v. Kettler (1909) 17 Ida. 321, 337. 

'Oscamp v. Crystal River Min. Co. (1893) 58 Fed. 293. The meagerly 
reported case of Montagne v. Labay (1905) 2 Alaska 575 was also doubt- 
less a resumption of work case. The same is true of Anderson v. Anvil 
Hydraulic Co. (1908) 3 Alaska 496. If a senior locator can restore his 
claim by resumption of work after a genuine abandonment, as contrasted 



724 COLUMBIA LAW REV WW. 

senior locator does not do so and that while the junior claimant 
is maintaining his location, some third person comes in and re- 
locates the senior claim. To whom does the conflict area belong? 
So far as the reported case shows, that was the precise question 
considered by the United States Supreme Court in the case of 
Lavagnino v. Uhlig,* though the brief of counsel in a subsequent 
case asserts that the record in Lavagnino v. Uhlig really showed 
situation K, hereafter discussed, to exist there. 

In Lavagnino v. Uhlig the United States Supreme Court said 
that the conflict area belonged to the owner of the junior claim 
rather than to the relocator of the senior claim. It said that in 
an adverse suit brought by the relocator of the senior claim, and 
in subsequent cases the rule of Lavagnino v. Uhlig has sometimes 
been deemed to be a doctrine applicable only in adverse pro- 
ceedings," but at the time Lavagnino v. Uhlig was decided the 
United States Supreme Court clearly had no intention of award- 
ing the land to the junior claimant in an adverse suit and to the 
relocator of the senior claim in an ejectment action or a suit to 
quiet title not brought in pursuance of the adversing of a patent 
application. That court decided that the conflict area belonged 
to the junior locator because it thought that under the patent 
sections of the mining statutes it was not contemplated that the 
relocator of the senior claim should have the right to adverse the 
junior claim which antedated his relocation of the senior claim. 
The court meant to give the conflict area to the junior locator as 
against the subsequent relocator of the senior claim no matter 
when or how the dispute or litigation between them arose. This 
cannot be stated too emphatically. 

In Lavagnino v. Uhlig the senior claim was the Levi P. There 
were two junior claims which conflicted with the Levi P. and as 
to which patent was sought, namely, the Uhlig No. i and the 
Uhlig No. 2, both located January i, 1889. In 1897 the work 
on the Levi P. was not done, and January 1, 1898, the Levi P. 
ground was relocated by a deputy mineral surveyor as the Yes 

with a mere liability to forfeiture, it is such restoration not because con- 
ditional abandonment in general can be made, but because Congress, in 
fixing the method of disposing of the public mineral lands, has seen fit 
by the resumption of work clause to allow the abandoner to revoke his 
abandonment in that particular way only. 

*(i90S) 198 U. S. 443- 

"See Nash v. McNamara (1908) 30 Nev. 114, 138, 140; Dufresne v. 
Northern Light Min. Co. (1905) 2 Alaska 592. 
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You Do claim. The deputy mineral surveyor deeded his claim to 
Lavagnino who adversed the application for patent of the Uhlig 
claims. Because the owners of the Uhlig claims had been in pos- 
session of those claims for more than the seven years needed to 
give title by adverse possession under the state statute, and be- 
cause it considered a mining location made by a deputy mining 
surveyor to be void under Rev. St. U. S. Sec. 452, the state court 
awarded the conflict area to the junior claimants. 6 

The decision of the state court was affirmed by the United 
States Supreme Court, 7 but upon a totally different ground. The 
United States Supreme Court refused to pass on either of the 
state court's positions, but instead went on a ground of its own. 
It first laid down the elementary propositions (1) that the senior 
locator's rights are paramount to those of the owner of the junior 
location so far as the conflict area is concerned; and (2) that a 
relocator is not in privity of title with the owner of the prior 
and forfeited location; 8 and then concluded that if the reloca- 
tor. of the senior claim should be held to have the right in ad- 
verse proceedings to assail the title of the junior locator to the 
conflict area, it could be only because the junior locator, "acquired 
no right whatever, present or possible, by his prior location, as 
to the conflicting area." 9 The court then pointed out that the 
patent statutes clearly contemplate that a junior locator shall 
have patent to the conflict area if the senior locator does not ad- 
verse the junior locator's application for patent, the failure to 
adverse being in effect an abandonment of the conflict area to 
the junior claimant. Demonstrably therefore the junior claimant 
has a possible right to the conflict area, and, as the court itself 
pointed out, the Supreme Court of the United States had previ- 
ously converted that possible right into an actual one. 10 

No exception can be taken so far to the reasoning of the court. 
The only objection is that the court did not go farther and show 
that by throwing the lines of his claim over the senior claim, the 
junior locator often acquires present rights under the extralateral 
right doctrine that otherwise would not be his, as where he has 
to throw his lines in that way to get them parallel in order to 

"Lavagnino v. Uhlig (1903) 26 Utah r. 

*Lavagnino v. Uhlig (1905) 198 U. S. 443. 

'Ibid. 452-453- 

'Ibid. 453- 

"Gwillim v. Donnellan (1885) 115 U. S. 45, 51. 
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have any extralateral rights at all, or to get the greatest pos- 
sible extent of the dip of the vein that he can have under the 
"judicial apex" doctrine, 11 with due recognition of the paramount 
rights of the senior locator. That the junior locator does ac- 
quire some real present rights either in or through the conflict 
area, and certain possible rights, cannot be too much emphasized. 
But when that is said, it does not necessarily follow that the 
junior locator has for all purposes priority over a subsequent re- 
locator of the senior claim. Because a senior locator who fails 
to adverse a junior locator's application for patent, or who ad- 
verses and then fails to prosecute the adverse, is bound by the 
patent is no reason for asserting that a relocator of the senior 
claim may not adverse such application. Yet that is the sole 
reason offered by the court in Lavagnino v. Uhlig for its de- 
cision. 12 

Despite the weakness of the reason given for it by the court, 
it is believed that the actual decision in Lavagnino v. Uhlig as 
reported, namely, the decision that in the situation J now being 
discussed, the conflict area should be awarded to the prior lo- 

"See Costigan, Mining Law 434-436. 

I2 "It cannot be denied that under section 2326, if before abandonment 
or forfeiture of the Levi P. claim, the owner of the Uhlig locations had 
applied for a patent, and the owners of the Levi P. had not adversed the 
application, upon an establishment of a prima facie right in the owner 
of the Uhlig claims an indisputable presumption would have arisen that 
no conflict claims existed to the premises described in the location notice. 
Gwillim v. Donnellan (1885) 115 U. S. 45, 51. And the same result would 
have arisen had the owner of the Levi P. adversed the application for a 
patent based upon the Uhlig locations and failed to prosecute and waived 
such adverse claim. 

"In both of the supposed instances the necessary consequence would 
have been to conclusively determine in favor of the applicant, so far as 
the rights of third persons were concerned, that the land was not un- 
occupied public land of the United States, but, on the contrary, as to such 
persons, from the time of the location by the applicant for patent, was 
land embraced within such location and not subject to be acquired by an- 
other person. And this result, flowing from the failure of the owner of 
a subsisting senior location to adverse an application for patent by the 
owner of an opposing location, or his waiver if an adverse claim is made, 
must, as the greater includes the less, also arise from the forfeiture of 
the claim of the senior locator before an application for patent is made by 
the conflicting locator and the consequent impossibility of the senior lo- 
cator to successfully adverse after the forfeiture is complete. 

"Of course, the effect of the construction, which we have thus given 
to section 2326 of the Revised Statutes, is to cause the provisions of that 
section to qualify section 2319 and 2324, thereby preventing mineral lands 
of the United States, which have been the subjectof conflicting locations, 
from becoming quoad the claims of third parties, unoccupied mineral 
lands, by the mere forfeiture of one of such locations." Lavagnino v. 
Uhlig (1005) 198 U. S. 443. 455- 
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cator as against the later relocator of the senior claim, is per- 
fectly sound. It would seem that a fair view of the situation 
would treat the failure of the owner of Claim No. i to do the 
annual labor on his claim if and when he knows of the plight of 
the claimant of Claim No. 2, as an abandonment of the conflict 
area to the latter, to be final against the owner of Claim No. 1 
if he does not resume work, 18 and perhaps anyhow, and to be 
final as regards everybody else. No case, not even Lavagnino v. 
Uhlig, has put the matter in that way — i. e., as abandonment to 
the junior claimant rather than mere forfeitableness — but that 
seems a sound way to put it. The argument of Lavagnino v. 
Uhlig, upholding Claim No. 2 as to the conflict area, as against 
the relocator of Claim No. 1, is sound if this pro tanto abandon- 
ment theory be adopted, when it probably could not be justified 
if a technical relocation must be made by claim owner No. 2 to 
terminate the rights of the owner of Claim No. 1 in the conflict 
area, and certainly could not so be justified unless such relocation 
be found by relation back. An abandonment operates without any 
new affirmative act being required of the actual or intended 
beneficiary of the abandonment, and, moveover, the abandon- 
ment logically validates the junior claim as to all abandoned 
ground in conflict with it, as we have already seen, in situation 
G above discussed. A forfeiture, on the other hand, can take 
place only if the act of forfeiture is performed and in Lavagnino 
v. Uhlig, unless the taking and retention of possession of the 
conflict area can serve in some way as such, the only act of for- 
feiture was by the relocator of the senior claim, and it may not be 
a fair thing to say that when he is attempting to forfeit for himself 
he is really forfeiting for the prior junior locator. For Lava- 
gnino v. Uhlig to be sustained, once the invalidity of the argu- 
ment that the patent sections of the federal mining statutes place 
the junior locator beyond successful adversing by the relocator of 
the senior claim be conceded, (as the United States Supreme 
Court properly held in Farrell v. Lockhart, it must be conceded) 
it must be affirmed, as it ought to be, that by his failure to per- 
form the annual labor when he knew the junior conflicting location 
was being maintained, the senior locator abandoned the conflict 
area to the junior locator subject only to the senior locator's 
right (if on further consideration it be conceded that the federal 
statute gives him such a right) to restore his title to the conflict 

"That resumption of work will restore the senior claim, see Oscamp 
v. Crystal River Min. Co. (1893) 58 Fed. 293; Montagne v. Labay (1905) 
2 Alaska 575 ; Anderson v. Anvil Hydraulic Co. (1908) 3 Alaska 496. 
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area by a resumption of work prior to an amendment of record 
or other location made by the junior locator, 1 * or to the loss of the 
right to resume work caused by a failure to adverse the junior 
locator's application for patent," or else it must be affirmed that 
the taking and retention of possession of the conflict area by the 
junior locator at a time when the senior claim was forfeitable 
brought, by relation back, the acts of location down to date and 
was thus a technical relocation by the junior locator antedating the 
third person's relocation. The latter affirmation can better be 
made, however, in situation K, infra. 

Lavagnino v. Uhlig, as reported, properly awarded the con- 
flict area to the junior claimant in this situation J because by 
failing to do the annual labor the senior locator abandoned that 
conflict area to the junior and because, even though the senior 
locator still had a right to recover the ground by resumption of 
work, that right was lost by his failure to resume and to adverse 
and besides was not a right which could inure to the benefit of 
the subsequent relocator of the senior claim, since such relocator 
claimed not under the senior locator but against him. 

K. Rights of a Locator Who Bases His Location on a Dis- 
covery in Prior Located Ground When Subsequently the Prior 
Location Becomes Subject to Forfeiture for Failure of the Prior 
Locator to Perform the Annual Labor. 

And this brings us to the most* perplexing situation of all. 
Like some of the others, it is exhibited in Figure No. i. Claim 
No. I is subject to forfeiture. Claim No. 2 is not valid, the sole 
discovery being at Point X. Claim No. 1 then becomes subject 
to forfeiture for failure of its owner to perform the annual labor. 
Claim No. 2 can be validated by a relocation, either by amend- 
ment of record, if that be deemed enough, 16 or by a reperformance 
of the various acts of location while the default of the owner 
of Claim No. 1 continues," but is Claim No. 2 validated without 
any such action by the claimant of Claim No. 2? 

"Ibid. 

"Gwillim v. Donnellan (1885) 115 U. S. 45; Lavagnino v. Uhlig 
(1905) 198 U. S. 443- 

"See note 2 supra. 

"While before the rule was changed there by statute, Montana held 
that, to defeat the right to resume, all the necessary acts of relocation 
must take place before resumption of labor is begun. Gonu v. Russell 
(1879) 3 Mont. 358; McKay v. McDougall (1901) 25 Mont. 258; Thorn- 
ton v. Kaufman (1910) 40 Mont. 282; and while Arkansas, California and 
New Mexico are in accord, that does not seem to be a sound doctrine for 
any jurisdiction where the mining code requires discovery work as an 
act of location. Costigan, Mining Law 290-291, 318. 
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That is the question raised by Farrell v. Lockhart, 1 * and coun- 
sel for plaintiff in error in that case insisted that the record 
in Lavagnino v. Uhlig 19 shows that it was also the question raised 
in Lavagnino v. Uhlig. It is apparent that the question is much 
more troublesome than that in situation J, for in situation J the 
junior claim was a valid one at the start while in situation K, 
unless the junior claim has been validated by a discovery else- 
where in its limits prior to the time when the senior claim becomes 
forfeitable, 20 the junior claim is invalid up to the time when the 
senior claim becomes forfeitable. If in the latter case the invalid 
junior claim becomes valid as to the conflict area and the rest 
of its extent as against a subsequent relocator of the senior 
claim, it can be only on the ground that by allowing his claim to 
become forfeitable in the face of a conflicting junior claim invalid 
solely because of a discovery in the senior locator's ground, the 
latter thereby abandoned the conflict area and the discovery to the 
junior claimant and validated the junior claim in the way seen in 
situation H above discussed, or else that the junior claim became by 
relation back a relocation, either the moment the senior claim 
became forfeitable or the moment the third person entered to 
forfeit the senior claim. But in Farrell v. Lockhart, the- Supreme 
Court of the United States refused to regard the junior claim 
as validated in any way, and, moreover, refused to recognize the 
junior claimant as having any rights in the conflict area unless 
the senior claim was actually abandoned prior to the location of the 
junior claim. 21 

"(1908) 210 U. S. 142. 

"(1905) 198 U. S. 443- 

"If it has been validated by such discovery, the situation presented is 
then in essence that in situations £ and J combined, with the same solution 
demanded as in situation J. 

"Perhaps here is as good a place as any to note that a junior claim is 
not void merely because it is made on prior staked ground. If the prior 
staked ground is really in excess of the prior locator's right and such 
prior locator is left by the junior all that on any rule he is entitled to, the 
junior claim is valid. Flynn Group Min. Co. v. Murphy (Ida. 1910) 109 
Pac. 851. In that case it was clear just where the excess lay, but where 
the senior locator innocently makes his excessive location in such a way 
that it is not clear what is to be retained and what is excessive, the senior 
locator is entitled to a reasonable time after notice in which to determine 
what ground to retain. Mcintosh v. Price (1903) 121 Fed. 716; Zimmer- 
man v. Funcion (1908) 161 Fed. 859; Waskey v. Hammer (1909) 170 Fed." 
31; Jones v. Wild Goose etc. Co. (1910) 177 Fed. 95. And it has been 
held that any junior location made before the innocent locator of an 
excessive claim has had such reasonable time to select what he will keep 
is void. Jones v. Wild Goose etc. Co. sttpra. This note was referred to 
in Part 1, page 614 note 60, as note 85. 
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And why did the Supreme Court of the United States take 
that position? Because, said that court, "whatever may be the 
inherent cogency" of the reasoning in Lavagnino v. Uhlig, "in 
view of the experience" of some of the highest courts in some of 
the mining states or territories 

"concerning the practice which it was declared had prevailed, 
in reliance upon what was deemed to be the result of previous 
decisions of this court, and the effect on vested rights which it 
was said would arise from a change of such practice, and taking 
into view the prior decisions referred to, especially Belk v. 
Meagher, 22 as also the more recent case of Brown v. Gurney, 23 
we think the opinion in the Lavagnino case should be qualified so 
as not to exclude the right of a subsequent locator on an adverse 
claim to test the lawfulness of a prior location of the same 
mining ground upon the contention that at the time such prior 
location was made the ground embraced therein was covered 
by a valid and subsisting mining claim. It is to be observed that 
this qualification but permits a third locator to offer proof tend- 
ing to establish the existence of a valid and subsisting location 
anterior to that of the location which is being adversed. It does 
not, therefore, include the conception that the mere fact that a 
senior location had been made, and that the statutory period for 
performing the annual labor had not expired when the second lo- 
cation was made, would conclusively establish that the location 
was a valid and subsisting location, preventing the initiation of 
rights in the ground by another claimant, if at the time of such 
second location there had been an actual abandonment of the 
original senior location. We say this because — taking into view 
Belk v. Meagher, Lavagnino v. Uhlig, and Brown v. Gurney — 
we are of the opinion, and so hold, that ground embraced in a 
mining location may become a part of the public domain so as 
to be subject to another location before the expiration of the 
statutory period for performing annual labor, if, at the time when 
the second location was made, there had been an actual abandon- 
ment of the claim by the first locator." 2 * 

It will be noticed that in Farrell v. Lockhart, the United 
States Supreme Court treated Lavagnino v. Uhlig as directly in 
point, as counsel for plaintiff in error in Farrell v. Lockhart 
contended the record in Lavagnino v. Uhlig showed it to be, but 
by protests from mining law judges and lawyers based on alleged 
injuries to vested rights the court was stampeded into placing a 

°(i88i) 104 U. S. 279. 
"(1906) 201 U. S. 184. 
"Farrell v. Lockhart (1908) 210 U. S. 142. 146-147. 
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so-cafled "qualification" on Lavagnino v. Uhlig, so treated, that 
deprived the case, so far as a dictum could do so, 25 of any vitality. 
So far as the writer is informed, no man in his senses has ever 
doubted, since the judicial recognition of the doctrine of abandon- 
ment of mining claims, that located ground actually abandoned 
prior to a subsequent location in all respects properly made be- 
longs to the second locator in preference to a third person seek- 
ing to locate the ground, provided only the second locator has 
not himself abandoned his location or allowed it to become for- 
feitable, so the precise explanation of the court, that this ele- 
mentary doctrine is not overthrown means no more than would 
a statement that a fee simple is still the highest estate known to 
the law. Farrell v. Lockhart is unquestionably contra to what 
the United States Supreme Court in Farrell v. Lockhart con- 
ceived Lavagnino v. Uhlig to decide, and to what counsel for 
plaintiff in error in Lavagnino v. Uhlig insisted that the record 
in Lavagnino v. Uhlig showed it really did decide. And it is 
contra to that case, so conceived, for reasons of expediency. It 
is true, as Mr. Justice Holmes has pointed out in his work on the 
Common Law, that experience and not logic is the life of the 
law, and that the question of expediency is vital ; but it is believed 
that the Supreme Court of the United States erred in thinking 
that Lavagnino v. Uhlig, however logical, was an inexpedient 
decision, and that Farrell v. Lockhart, however illogical, was an 
expedient decision. 

It is true, as the United States Supreme Court has pointed 
out in Farrell v. Lockhart, that some lawyers and judges have 
supposed Lavagnino v. Uhlig to announce a vicious doctrine that 
threatened "vested rights" in some manner horrible to contem- 
plate, but it is our business to ask wherein it is vicious and just 
how does it threaten vested rights? We are told how in Nash 

a It is a dictum if Lavagnino v. Uhlig really applies only to situation 
J, for Farrell v. Lockhart deals with situation K not situation J. So far 
as it says that abandonment of the senior claim after the junior claim is 
located will not inure to the latter it is also a dictum, for no such abandon- 
ment was claimed in Farrell v. Lockhart, ». e., situation H was not before 
the court, but only situation K. But if, contrary to what that case as 
reported shows, Lavagnino v. Uhlig was a case of a junior claim invalid 
because of its discovery being within senior ground, being rendered valid 
by the senior claim becoming forfeitable, so that without any acts of 
forfeiture on his part the junior claimant prevailed over the relocator of 
the senior claim, then Farrell v. Lockhart, in so far as it gives the relocator 
priority over the junior claimant is a reversing and not a "qualifying" 
decision and the opinion is not a dictwn. 
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v. McNamara 28 cited by the United States Supreme Court in 
Farrell v. Lockhart, and in Swanson v. Kettler.* 7 

In Nash v. McNamara the evils to follow from the rule of 
Lavagnino v. Uhlig are said to be that vested rights will be en- 
dangered, unseemly contests for the possession of the public 
mineral bearing lands with resulting breaches of the peace will 
be encouraged, and honest relocators put at a disadvantage. 

"If the junior locator may acquire rights by entering the ground 
before there is any failure to do the required work, and while 
the statute gives the exclusive possession to the senior locator, 
any number of locations may be made and rights initiated at 
any time prior to the one at which the statute states that the 
claim shall be subject to relocation, and the person who follows the 
statute and makes the relocation on the first of January will be 
too late, and may find that the right to locate after failure to do 
the work has been acquired by one of several others in the order 
of their locations previously made and before the work was re- 
quired to be done by the original locator. The one who located 
six or eleven months before the time in which the work was re- 
quired to be done had expired would have a better right than the 
one who had located one or four months in advance of such time ; 
but, if the former failed to do the required work on his part, the 
right would become initiated in the latter, which would prevail 
over any one who relocated the ground on the first of January, 
the time in which it is made relocatable by statute, if the annual 
work is not done. Fraud would be encouraged and the door 
opened for the evasion of the annual work, the purpose of which 
is to require the owner to develop the claim at least to that ex- 
tent, or render his right subject to forfeiture and the claim to re- 
location. If others could initiate relocations on valid and existing 
claims the question would arise whether the owner could relocate 
before they had lapsed, and if he could not, as an exception to 
the rule that others could, he would be tempted to have some one 
relocate for him in order to avoid doing the work." 28 

Then in Swanson v. Kettler, Stewart, J, for the court said, 

that if Lavagnino v. Uhlig is to be followed, 

"In our judgment it would subject to relocation every valid mining 
claim and make the relocation of mining claims purely a specula- 
tive business and lead to fraud and misrepresentation. If ground 
covered by a valid, subsisting mining claim is subject to reloca- 
tion, and in case the senior locator thereafter fails to comply with 
the law and there is an abandonment or forfeiture, such forfei- 
ture or abandonment inures to the benefit of the junior locator 

"(1908) 3° Nev. 114. 
"(1909) 17 Ida- 321- 
s (i9o8) 30 Nev. 114, I39-I40- 
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and thereby renders the junior location valid as to the area in 
conflict, then it would be a profitable business for a person to go 
into the profession of relocating mining claims and not wait until 
there was in fact a forfeiture or abandonment." 29 

Here we have some definite charges that we can discuss. 
Vested rights, we find, were deemed by some courts to be endan- 
gered by Lavagnino v. Uhlig because: (i) To recognize potential 
rights in the conflict area as acquired by the maker of a junior con- 
flicting location would be to encourage the making of many con- 
flicting locations for speculative purposes; (2) To do so would 
bring into existence a class of professional relocators, and in con- 
sequence, it may be assumed would cause undesirable altercation, 
if not bloodshed, on the public mineral domain; (3) To do so 
would involve the recognition of a series of potential claims, each 
claim entitled to priority if the senior claim and all prior potential 
claims ceased to be valid ; (4) To do so would be to make it im- 
possible for a supposedly praiseworthy relocator, who relocated 
at the time suggested by the statute, to make an effective relocation 
where those potential rights had been acquired; (5) To do so 
would encourage an evasion of the annual labor requirement be- 
cause the claim owner seeking to evade would relocate before the 
time when others could properly do so, or would get some one to 
do so in that one's name but really for the evading owner. 

Objections (1) and (2) are applicable at the most only to the 
reasoning on which Lavagnino v. Uhlig rests and not to the de- 
cision itself nor to a reversal of Farrell v. Lockhart. It has al- 
ways been regarded as fundamental that a mining location shall 
not be initiated "by any form of forcible, fraudulent, surreptitious 
or clandestine conduct," 39 and despite the assumption of certain 
courts to the contrary, the decision in Lavagnino v. Uhlig was per- 
fectly consistent with that doctrine. If a junior locator resorts 
to force, fraud or underhand methods to initiate the conflicting 
location that location should be deemed invalid. The doctrine 
of Lavagnino v. Uhlig, and the doctrine unsuccessfully urged on 
the United States Supreme Court in Farrell v. Lockhart, can have 
no application unless the junior locator honestly and without a 
resort to objectionable methods threw the lines of his claim over 
the senior claim to follow the course of the vein and to get all 
available extralateral rights and honestly believed that his discovery 

="(1909) 17 Ida. 331, 337. 

"Hanson v. Craig (1909) 170 Fed. 62, 65. 



734 COLUMBIA LAW REVIEW. 

was in unoccupied public domain. Lavagnino v. Uhlig, so far as 
reported, was such a case of honest intention. 31 The mere fact 

"It will be interesting to apply this test of good faith to Belk v. 
Meagher (1881) 104 U. S. 279, Lavagnino v. Uhlig (1905) 198 U. S. 443> 
Farrell v. Lockhart (1908) 210 U. S. 142, and the leading state and lower 
federal court decisions in accord with Farrell v. Lockhart. The state 
cases selected as typical are Moorhead v. Erie M. & M. Co. (1908) 43 
Colo. 408; Nash v. McNamara (1908) 30 Nev. 114; Swanson v. Kettler 
(1909) 17 Ida. 321, and Street v. Delta M. Co. (1910) 42 Mont. 371, 384, 
112 Pac. 701. Malone v. Jackson (1905) 137 Fed. 878 will serve for a 
lower federal court case. 

In Belk v. Meagher, supra, the original locations were made in 1864 
and were valid in 1872. No work was done on them after that date until 
June 1875 when the owners resumed work "and did enough to reestablish 
their original rights" and to keep the claims from being forfeitable till 
Jan. 1, 1877. December 19, 1876, Belk entered peaceably and located. 
February 21, 1877, Meagher and the other claimants entered peaceably 
and made a relocation. There is absolutely nothing in the report to show 
any lack of good faith on Belk's part, who must fairly be said either 
not to have known of the original claims or else to have supposed from 
appearances — at the time of his relocation no work had been done on the 
claims for about a year and a half — that they had been abandoned.^ The 
court that decided Belk v. Meagher did not consider the possibility of 
such abandonment of the senior claim prior to Belk's location. 

The facts of Lavagnino v. Uhlig, supra, were given in the discussion 
of situation J, supra. That the Uhlig claims were located in good faith 
would seem to be evident from the fact that they were maintained for 
nearly nine years before the relocation which adversed the application 
to patent them was made. 

In Farrell v. Lockhart, sttpra, the South Mountain lode was located 
in 1900, but no work was ever done on it The Cliff claim was located 
on the same ground in 1901 and on a discovery within the limits of the 
South Mountain lode, if that still existed, and the work on the Cliff claim 
was done in 1902. In January, 1903, the Divide claim was located on the 
same ground. In view of the fact that no work was ever done on the 
South Mountain claim and of the common law presumption of good faith, 
it seems very likely that the locator of the Cliff claim either did not know 
of the existence of the South Mountain lode or else supposed that it had 
been abandoned. This inference is strengthened by the fact that the 
Supreme Court of the United States remanded the case for a determina- 
tion of the question whether the South Mountain claim was located in good 
faith and not abandoned prior to the location of the Cliff claim. It 
would not have done that if the good faith of the locators of the Cliff 
claim had not been manifest. 

In Moorehead v. Erie M. & M. Co. supra, as in Lavagnino v. Uhlig, 
"the adversing relocations were made years after the junior claim. As in 
Lavagnino v. Uhlig, as reported, the junior claim was valid and the only 
question was whether the area in conflict with the senior claim inured to 
the junior or was acquired by the relocator of the senior. The senior and 
the junior claims were both located by the same man and on the same 
day, and there seems not the least reason to doubt his good faith. The 
case should have been decided in accord with Lavagnino v. Uhlig. 

In Nash v. McNamara, supra, the plaintiffs located the Union claims 
Nos. 2-s on July 24 and 25, 1905. The defendants located the same 
ground as the Liberty and Justice mining claims on September 29, 1905. 
Plaintiffs brought this ejectment action and defendants offered to prove 
that on July 1, 1905, the ground was located by three men as the Portlands 
claims which were valid and existing when plaintiffs' locations were made 
twenty-odd days later, but which either were abandoned before Septem- 
ber 29, 1905, when the defendants' locations were made (see argument for 
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that the lines of the junior location are thrown over the senior 
or that the junior locator actually trespasses on the land of the 
senior locator to place his boundary posts will not invalidate the 
junior location. It is not trespass, but forcible, fradulent, ob- 
jectionable trespass that invalidates; for such trespass as is in- 
volved in placing boundary posts on senior ground so as to get 
parallel end lines for extralateral right purposes has been ex- 
pressly sanctioned by the United States Supreme Court. 32 That 
extralateral rights may be fixed in the junior claim by the exten- 

respondents in 30 Nev. at p. 121) or were on September 29, 1905, for- 
feitable for failure of the locators to do the discovery work within the 
ninety days (opinion of the court, 30 Nev. at p. 129). As the evidence 
was rejected by the trial court, and so the matter was not gone into, it 
is impossible to say whether plaintiffs acted in good faith or not As an 
abandonment of the initiated senior claims before their completion was 
relied on even by the defendants, it would seem to be a fair inference 
that the plaintiffs supposed that such abandonment had taken place when 
they located. When the defendants located, ninety-one days after the 
initiation of the senior locations, the abandonment of the latter -was better 
evidenced than when the plaintiffs located, because of the failure of the 
senior locators to do the discovery work then required to be done within 
ninety days, (Laws of Nevada, 1901, 97) but it seems quite likely that the 
plaintiffs could have shown either that they did not know of the senior 
locators or else supposed that they had abandoned their claims. 

In Swanson v. Kettler, supra, the junior claim was located five years 
before the relocation that adversed it. It was in dispute in the case 
whether the discovery of the junior claim was in a claim known as the 
Emma or in a claim known as the original Independence, and if it was 
in the latter the lines of the latter were drawn in so as to give the junior 
claim the latter's discovery. That disputed fact and the five years' pos- 
session of the junior claimant would seem to be conclusive of the junior 
locator's good faith. 

In Street v. Delta M. Co., supra, the junior claim was based on a dis- 
covery in the senior claim, but the work on the senior claim for the year 
in which the junior was located, and for subsequent years, was not per- 
formed. In view of the common law presumption of good faith and the 
lapse of time before the adversing relocation, it seems only fair to assume 
that at the time he located the junior claimant believed that the senior had 
abandoned his claim and therefore maintained his own location in the best 
of good faith. 

In Malone v. Jackson, supra, a claim was located for one Baker De- 
cember 6, 1898. No annual labor was performed on the claim. July 10, 
1899, nearly six months before the claim was forfeitable, for failure of 
the locator to perform the annual labor, Jackson attempted to relocate and 
was in the actual possession of the claim in 1900, 1901 and 1902. For all 
that appears Jackson supposed and was justified in supposing that he was 
locating abandoned ground — he alleged in his complaint that at the time he 
located the premises were "free and open, unappropriated and unexplored 
mineral lands of the United States and subject to location and appropri- 
ation." (137 Fed. at p. 879) — and his good faith is manifest in his re- 
tention of possession and performance of the annual labor. January 1, 
1902, Malone located the ground and though Jackson was not delinquent 
as to the annual labor Malone was awarded the ground by the court 
because Jackson located before the senior claim was forfeitable. Such 
miscarriages of justice must continue to occur until Farrell v. Lockhart 
is reversed in a well considered opinion. 

**Del Monte Mining & Milling Co. v. Last Chance Mining & Milling 
Co. (1898) 171 U. S. 55; Davis v. Shepard (1903) 3i Colo. 141. 
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sion of that claim over the senior in such a way as to make the 
junior claim's end lines parallel and yet that despite the acts of 
trespass thus committed the junior claim remains valid, are two 
very important facts going to show the soundness of the decision 
in Lavagnino v. Uhlig. It was honest, open trespass committed 
with due acknowledgement of the senior claimant's paramount 
rights, or in ignorance of those rights, that Lavagnino v. Uhlig 
recognized, and that Farrell v. Lockhart should have sanctioned. 
But the trespass committed for speculative purposes by a profes- 
sional or other relocator who intrudes on the senior locator's 
claim without moral justification would have caused the trespasser 
to be denied any rights by the judges who decided Lavagnino v. 
Uhlig as quickly as by the judges who decided Farrell v. Lockhart. 
It is greatly to be regretted that the effect of Lavagnino v. Uhlig 
should have been so misconceived as that any one should suppose 
that it gave any sort of encouragement to the speculator or the 
adventurer, and that in consequence the rule of Farrell v. Lock- 
hart should have been evolved to place honest junior locators 
at the mercy of third persons coming in later to see what they can 
legally filch from such junior locators. This latter point will be 
elaborated later, but here it cannot be stated too emphatically 
that objections (i) and (2) made to Lavagnino v. Uhlig are 
absolutely untenable. 

Objection (3), namely, that to recognize rights potentially ac- 
quired by the junior locator in lands of the senior so far as the 
two locations conflict would require that in the case of two or 
more junior locations having the same or partially the same con- 
flict with the senior, the junior locations would have priority in 
the order of their location, so that if the senior claim dropped out, 
junior Claim No. 1 would have the conflict area, then if junior 
Claim No. 1 dropped out, junior Claim No. 2 would have it, etc., 
need not worry us. The situation has not arisen, but what possible 
objection is there to such a rule, assuming that each junior loca- 
tor acted in good faith and without any objectionable trespass? 
The junior locator who in good faith maintains his location is 
on the ground before the third person who comes along and with- 
out being in privity with the senior locator seeks to acquire that 
senior locator's priority, and being prior in time to this third 
person, the junior locator should be prior in right. The junior 
locator being prior to this later arrival and having equal equities, 
why doesn't the mining law rule that priority in time and good 
faith plus the necessary discovery and the acts of location give 
priority in right prevail? Why should the last be first and the 
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first last? The writer knows of no reason unless it be found 
in objection (4) hereafter considered, and that objection seems 
to be unsound. 

In order to consider objection (3) more intelligently, let us 
take the case of three locations, each on separate veins, but all 
conflicting to a considerable extent. Such a situation is depicted 
in Figure No. 3, the common conflict area being shown by the 
heavier black lines. 

Figure No. 3. 




And in order not to deal wholly with an abstract proposition, 
let us consider how the United States land department would 
deal with this situation where the owner of Claim No. 3, let us 
say, based on a discovery in the common conflict area, applies 
for a patent for the whole claim and the owners of Claims Nos. 
1 and 2 do not "adverse" the application, but do file a "protest" 
against the issuance of patent. The attitude of the land depart- 
ment in regard to claims based on a discovery in prior located 
ground is that a claim invalid because based on a discovery within 
the limits of a prior location is not per se void and so subject to 
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attack by a protest, but instead must be awarded patent unless in 
adverse proceedings the ground is decreed by the court having 
jurisdiction to belong to the adverse claimant. A claim against 
which a protest will not lie, but which must be allowed to go 
to patent unless successfully adversed, is something more than the 
nothing which some courts wish to regard it. So far as the 
land department is concerned, Claim No. 2, even though based on 
a discovery within the limits of Claim No. 1, is entitled to a patent 
if it applies for one and neither Claim No. 1 nor Claim No. 3 
adverses, and a protest accordingly will not lie; and Claim No. 
3 similarly is entitled to patent even though based on a discovery 
in the limits of Claim No. 1 or Claim No. 2, or both, if neither 
such claim owner adverses, for the failure to adverse works an aban- 
donment of the conflict area to the applicant for patent and per- 
fects the theretofore void claim. 38 The land department bases its 
stand on the patent sections of the mining statutes, of course, but 
what the land department has refused for years to listen to when 
made in the form of a protest the courts may well refuse to 
listen to when made in the form of an adverse or otherwise by 
a third comer on the scene. A senior locator must always be al- 
lowed to adverse a conflicting junior claim's application for patent, 
but if the junior locator honestly made and maintained his junior 
location there is no overwhelming reason for allowing a third 
person to come in and in effect exercise the senior locator's 
right. If it be said that unless the third person is allowed to come 
in and do just that, a priority, in series, of inchoate claims must 
be recognized, the experience of the land department goes to show 
that no harm can result from the recognition of such a series, 
provided only that all the claims are located bona fide. 3 * 

And that brings us to objection (4). Is the so-called "honest 
relocator," — the man who is waiting around for Janaury 1 to come 
so that he may "jump" some delinquent owner's claim, — is he 
being wronged by the doctrine of Lavagnino v. Uhligf Before 

""Protestants cannot now be heard to charge that the Engineer dis- 
covery shaft, or the discovery of mineral on the Engineer location, was 
upon ground covered by a valid, subsisting, prior location. They waived 
their right to be heard upon such a charge when they failed to file and 
prosecute an adverse claim." Mutual Mining & Milling Co. v. Currency 
Co. (1898) 27 Land Dec. Dep. Int 191, 193. 

"The^ holder of a so-called "void" claim who can get patent despite a 
protest if neither the senior claim owner nor the relocator of the senior 
claim adverses, has certainly a genuine inchoate interest in the land. If 
he is a holder in good faith, it is an interest which should prevail not 
merely against a protest but also against an adverse filed by a later re- 
locator of the senior claim. 
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we waste too much sympathy on him, let us ask whether it is 
wholly desirable to have each year an exodus from each mining 
camp on December 31, or earlier, of those virtuous citizens whose 
sole purpose in leaving is to rush up the mountains and canyons 
to grab locations which up till twelve P. M. of December 31 will 
continue to belong to their neighbors ? Is the virtue of such per- 
sons much or at all superior to that of locators who are already 
on the ground and honestly maintaining locations which are valid, 
in part at least, or at any rate are actually believed by them to be 
so? The so-called honest relocator who tries to get the ground 
on January 1 is no more entitled to our sympathy than is the 
honest junior locator whom he seeks to oust on a technicality. 

But, it may be said, think of the shock to the honest relocator 
if he finds himself postponed to the junior locator who had at the 
start a defective title ! But that shock is surely no greater than he 
must have suffered when told, as he was, 45 that a delinquent claim 
owner can defeat his benevolent intention of jumping the latter's 
claim by resuming work on it at any time prior to twelve P. M. 
of December 31, and the "honest relocator" has somehow man- 
aged to survive that shock. 

But, it is said, under Lavagnino v. Uhlig, the "honest relo- 
cator" goes on the ground to grab what until he grabs it is his 
neighbor's — to reap where he has not sown — and finds that some 
one who did not wait until January 1 has grabbed it first — has 
left him only chaff — and this is intolerable! But does Farrell v. 
Lockharfs rule prevent that? No, for under Farrell v. Lockhart, 
if before January 1, the locator abandons his claim, the next mo- 
ment the ground may be located and, if it is, then the "honest 
relocator" who waited patiently till January 1 that the ground 
might become forfeited, finds that he is too late. The only ques- 
tion then is, What constitutes such an abandonment as Farrell v. 
Lockhart should recognize, and shall a senior locator who, with full 
knowledge of an honestly claimed conflicting location, neglects 
to do the annual labor on his senior claim be allowed to deny, or 
shall a third person later coming in with full knowledge of the 
junior claimant's good faith, prior possession and acts of location, 
be allowed to deny, that the senior claimant has abandoned his 
rights to the conflict area to the junior claimant who has fully 
acquired priority thereby? The second man's good faith, acts of 
location and priority in time — the real foundation of priority 

"Fee v. Durham (1903) 121 Fed. 468; Willitt v. Baker (1904) 133 
Fed. 937; Jordan v. Duke (1898) 6 Ariz. 55. 
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of title under American Mining Law — place him morally, and on 
principle legally, far above the third man, who, relying on a 
supposed technical flaw in the second man's title, seeks to grab 
from him that which the second man in good faith believed to be 
his. If the third man is to be given priority it is only because the 
court legalizes a moral theft. 

But it may be suggested that the argument just advanced 
confuses abandonment with forfeiture. The two things are 
theoretically fundamentally different — abandonment is a matter 
of intention, taking effect instantly, 38 while forfeiture is a matter 
of action, requiring an entry by a third person justified by a 
failure of the claim owner to perform the annual labor" — and 
probably a confusion between the two should not be allowed. But 
abandonment may be evidenced by failure to do the annual labor, 
so there is necessarily a close connection between abandonment 
and forfeiture, and if a location may be made, as it may, by a 
discovery long after the performance of the acts of location, 
there is no reason why a relocation may not be made by acts of 
location prior to the forfeitableness of the claim relocated, if 
they are followed by that arrival of the time for relocation which 
makes the discovery on which the relocation is based available 
to validate the claim. If only the relocator who prematurely 
performed the acts of relocation acted honestly in attempting and 
in retaining his relocation, that relocation should be said to be 
"made" at the first moment that the senior claim is forfeitable, or, 
at the worst, should be said to be perfected by the entry of the later 
relocator who clearly terminates the right of the senior claimant, 
if it is not already terminated as above, and who should not be 
allowed to prevail over the honest junior locator of whose rights 
and claims he knew and of whose property he was covetous. 

And now a word about objection (5). If Lavagnino v. Uhlig 
is to be followed and the restriction placed on it in Parrell v. 
Lockhart removed, it is suggested that the senior locator will so 
manipulate things as to relocate his claim, or have others do it 

'"Davis v. Butler (1856} 6 Cal. sir; Waring v. Crow (1858) n Cal. 
367; Derry v. Ross (1880) 5 Colo. 295. 

"Little Gunnell Min. Co. v. Kimber (1878) 1 Morr. Min. Rep. 536, 
539, Fed. Cas. No. 8,402; Madison v. Octave Oil Co. (1908) 154 Cal. 
768; Bingham Amal. Copper Co. v. Ute Copper Co. (1910) 181 Fed. 748. 
Still if resumption of work will restore a claim that has actually been 
abandoned, only a relocation, which involves entry of course, would make 
the abandonment final. See note 3 supra. "The chief difference to-day, 
therefore, between forfeiture and abandonment, would seem to lie in the 
fact that abandonment may take place even though the annual labor has 
been performed." Costigan, Mining Law 305. 
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secretly for him, and thus both evade the annual labor require- 
ment and keep off the relocator who would really develop the 
claim. If this were true, it would be a very serious thing; but it 
is not true. Lavagnino v. Uhlig does not involve such conse- 
quences. It was a decision founded on the good faith of the junior 
locator, and can be justified only if so founded. No junior claim- 
ant who does not proceed in the best of good faith can claim under 
it. It is true that in Utah it has been held that a delinquent claim 
owner can relocate his own claim for his own failure to perform 
the annual labor, 38 but that decision is unsound, being based on 
too literal an interpretation of the relocation statute, and, being 
contrary to the spirit and intent of the mining laws, would not be 
extended by any court. 39 A relocation attempted by the owner 
prior to the expiration of the period for doing the annual labor, 
whether a relocation in his own name or in the name of his 
friends, if made to escape the annual labor requirement, could 
not stand on any higher footing than a relocation to escape the 
annual labor requirement made after an attempted abandonment; 
and such a relocation after attempted abandonment has been held 
to be invalid. 40 

The Supreme Court of the United States evidently believed that- 
a decision of Parrell v. Lockhart in favor of the junior locator, 
if the junior location preceded an abandonment of the senior 
location, would have a bad effect on mining titles. But how 
could it? Two doctrines, — (i) that a location based on a dis- 
covery within the limits of an older and existing location cannot 
be validated without a complete reperformance of the acts of lo- 
cation, or, at least, without an amendment of the recorded location 
certificate, unless such junior location was made in ignorance that 
its sole discovery was on such older location and that such older 
location was still in existence ; and (2) that both valid and invalid 
mining claims may be abandoned by those who initiate or main- 
tain them, — remove any real danger. If Parrell v. Lockhart were 
to be reversed to-day, not a single previous location that had been 
made or maintained in bad faith would be made effective thereby, 
and no location that had been abandoned for any reason — even 
the reason that the opinion in Parrell v. Lockhart convinced the 
owners of a junior claim that, despite the abandonment of the 

"Warnock v. DeWitt (189s) " Utah 324. 

B See Costigan, Mining Law 327-331. And see Berquist v. West Va.- 
Wyo. Copper Co. (iotci) 18 Wyo. 234. 

"McCann v. McMillan (1900) 129 Cal. 350. 
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senior claim containing the junior claim's discovery point after 
the location in good faith of the junior claim, the subsequent third 
location had priority — would be restored to life. It would seem 
to be clear that no "vested right" worthy of serious consideration 
would be endangered by a reversal of Farrell v. Lockhart. 

We have thus dealt seriatim with what are probably all the 
arguments by which the United States Supreme Court was 
stampeded in Farrell v. Lockhart, except the argument that two 
previous decisions of the court — Belk v. Meagher* 1 and Brown v. 
Gurney 12 — called for a reversal qualification of Lavagnino v. 
Vhlig. Belk v. Meagher, however, was a wrong decision and has 
to be revised in the light of the later decision to the effect that 
a claim invalid for want of a discovery when the acts of location 
were performed is invalidated by a subsequent discovery without a 
reperformance of the acts of location, if only third persons have 
not acquired intervening rights. Brown v. Gurney, as we saw in 
discussing situation H, is either wrong on principle or else an- 
nounces a peculiar doctrine applicable only to the acquisition of 
rights in property sub judice at the time in the land department. 
Opposed to Belk v. Meagher is Lavagnino v. Uhlig, while Brown 
v. Gurney can be discriminated, so Farrell v. Lockhart is not so 
fortified by authority as to be impregnable on that ground. 

Thus we see that even this most troublesome case — that of a 
junior location void because based on a discovery solely within 
the lines of a senior location which becomes forfeitable without 
new acts of location by the junior locator — is properly to be 
solved in the same way as the case where the junior location is 
valid because based on a discovery in unappropriated public do- 
main, but conflicts in part with the senior claim. 

Farrell v. Lockhart should have been decided the same way as 
Lavagnino v. Uhlig, though the reasons given for the decision of 
Lavagnino v. Uhlig and for any decision reversing Farrell v. 
Lockhart should be different from those actually given by the 
court in Lavagnino v. Uhlig. It is to be hoped that when the time 
comes for a reversal of Farrell v. Lockhart, false notions of ex- 
pediency will not interfere with sound principle, and that the law 
will be declared as it ought to stand. 

George P. Costigan, Jr. 

Northwestern University. 

u (i88i) 104 U. S. 279- 
"(1906) 201 U. S. 184. 



